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MEMORANDUM AND ORDER ON DEBTOR'S MOTION TO RECONVERT

The original petition in this case was filed under Chapter 13 of the

Bankruptcy Code on November 4, 1991.  By order entered November 19, 1993, the

Honora ble John S. Dalis converted this case to one under Chapter 7 of the Code, based upon

Deb tor's  material defau lt in payments of the  monthly mortgage obligations on her personal

residence, placing her home, with substantial equity, in imminent danger of being foreclosed

to the detriment of creditors and the Debtor herself.  On February 28, 1994, Debtor filed a

Motion seeking to  reconvert her case back to a case under Chapter 13.  A hearing was held

on the motion on March 30, 1994.  Based upon the evidence adduced at the hearing, the

record in the file and applicable authorities, I make the following Findings of Fact and
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Conclusions of Law.

FINDINGS OF FACT

At the time Debtor filed her original petition under Chapter 13, she owned

at least a one-half undivided interest in a residence located at 205 Quarterman Drive,

Savannah, Georgia .  Based up on an app raisal of the resid ence, it appears that the ho me is

worth at least $105,400.00, and that Debtor's on e-half equity interes t is worth approximately

$17,500.00.  In late February 1994, after Judge Dalis had converted Debtor's case to Chapter

7, Debtor executed a sales agreement with a third party for the sale of her home.  The

agreement requires the th ird party only to cure the outstanding arrearage owed to the first

mortgageholder and further  provides fo r the purcha ser to assume the mortga ge obligation

of approximately $70,000.00.  Thus, the total consideration given Debtor in the transaction

was approximately $77,000.00.  Debtor r emains in possession o f the real estate, apparently

as a tena nt of the  party to whom she sold the prope rty. 

Debtor asserts in support of her motion to reconvert that the defaults which

induced Judge Dalis to convert her case were occasioned by illness and disability which she

suffered.  She now contends that her health is improved, that she has regular income and that

the transfer of the home has relieved her of heavy financial obligations which  make it more

feasible  for her to  continu e unde r Chap ter 13.   
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CONCLUSIONS OF LAW

Section 706(a) of the Bankruptcy Code governs conversion of case under

Chapter 7  to a one un der Chap ter 13.  It provid es as follow s: 

(a)  The debtor may convert a case und er this chapter to a
case under chapter 11, 12, or 13 of this title at any time, if
the case has not been converted under section 1112, 1307,
or 1208 of this title.  Any waiver of the right to conv ert a
case under this subsection is unenforceable.

11 U.S.C. § 706(a).   By its terms, Section 706 gives the deb tor the absolute right to convert

a Chapter 7 case to a Chapter 13 at any time, unless it has previously been converted under

Section  1307.  

It is clear in this case that Debtor no longer  possesses th e absolute rig ht to

convert her Chapter 7 case back to one under Chapter 13, Judge Dalis having converted her

original Chapter 1 3 case to C hapter 7 pu rsuant to sec tion 1307 .  The question, then, is

whether Debtor m aintains any right to  reconvert h er case after h aving exh austed her a bsolute

right under section 706(a).  At least two lines of authority have d eveloped  with regard  to this

issue.  One line construes section 706 and its leg islative history as imposing an absolute



1 See e.g., In re V itti, 132  B.R . 229 (Bankr. D .Con n. 19 91); In re Bryan, 109  B.R . 534  (Ban kr. D .D.C .

1990);  In re Hanna, 100  B.R . 591  (Ban kr. M .D.Fla . 198 9; In re Carter, 84 B .R. 74 4 (D .Kan . 198 8); In re Richardson,

43 B .R. 63 6 (B ankr . M.D . Fla. 19 84); In re Ghosh , 38 B .R. 60 0 (B ankr . E.D .N.Y . 198 4). 

2 See e.g., In re Masterson,  141  B .R .  84  (Bankr.  E.D .Pa. 1 992 ); In re Johnson, 116 B .R. 224 (B ankr.

D.Idaho 199 0); In re Trevino, 78 B.R . 29 (B ankr . M.D .Pa. 1 987 ); In re Walker, 77 B.R . 803 (Ba nkr. D.N ev. 1987 );

In re Hollar, 70 B .R. 33 7 (B ankr . E.D .Ten n. 19 87); In re Sensibaugh, 9 B.R . 45 (B ankr . E.D .Va. 1 981 ).  

3 In re Sensibaugh, 9 B.R. at 46.
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prohibition on a second conversion,1  while another permits a second conversion, after notice

and a hearing, if, in the bankruptcy court's discretion, the debtor's circumstances warrant it. 2

Because there is no controlling authority in this Circuit and because under

even the more flexible approach I find that the Motion must be denied, I will not endeavor,

in this case, to consider whether to adopt a pro se  prohibition on reconversion.  Under the

more flexible standard, the  circumstanc es surrounding a deb tor's motion to reconvert, as w ell

as "what most inures to the benefit of all parties in interest3, must be considered in

determining whether, in the court's discretion , a debtor sho uld be perm itted to reconv ert his

or her case back to Chapter 13.  However, conversion is  not available to a chapter under

which the debtor is n ot eligible to  seek relief.  11 U.S.C. §70 6(d).   Applying this standard

to the instant case, I conclude that Debtor's circumstances do not permit converting her

Chapter 7 bankruptcy case back  to Chapte r 13.  Deb tor clearly acted impro perly in entering

into a sales contract for the sale of her personal residence while in a Chapter 7 case and

without leave o f court.  The fact that Debtor transferred the residence, which has been
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valued at $105,400.00, for total consideration of only $77,000.00 demonstrates that the

transfer to the third party was  made fo r far less th an fair market va lue.  Even clearer is the

fact that Debtor's transaction conveying her real estate occurred at a time when she was

under the pro tection o f the Bankrup tcy Code , at a time when the Chapter 7 Trustee was

vested with all of her interest in th is and all  of her other property, and was done without any

notice, h earing o r approval of the Court or of the Trustee.   

      While  no documents concerning the transaction were introd uced at trial,

from the presentation  of counse l it is clear that this  transaction is le ss than an a rm's length

transaction, the effect of which is to place the home beyond the reach of creditors without

fair consideration to Debtor's Chapter 7 estate.  At the same time, the Debtor enjoys a major,

if not the principle, advantage of home ownership, possession.  The record is not sufficiently

complete  to reach a conclusion as to whether the transaction transferring D ebtor's own ership

interest in her home is a sham transaction.  Nevertheless, there is little question that a debtor

dealing with property of the estate in this manner has acted in violation of 11 U.S.C .

Section s 363, 541, 548 , and pe rhaps o thers.  

It is clear from the  record that D ebtor would not be a ble to satisfy the

provisions o f section 1325(a), wh ich, in part, prov ides: 
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(a)  Except as provided  in subsection (b), the cou rt shall
confirm a plan if--

(1)  the plan complies with  the provisions of this
chapter and with th e other app licable prov isions of this
title . . .

(3)  the plan has been proposed in good faith and
not by any me ans forb idden b y law . . .

11 U.S.C. § 1325(a).  Debtor 's conduct in transferring the interest in her home is a clear

manifestation of  bad faith.   Debtor is thus ineligible to proceed further under Chapter 13,

and her Motion to Reconvert must therefore be denied.  The case shall remain pending as

a Chapter 7 case, and the Trustee  is orde red and d irected to  immediate ly liquidate  Deb tor's

estate pu rsuant to  the provisions  of Cha pter 7. 

                                                        

Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This        day of June, 1994.


